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Title 10—Energy

CHAPTERX—DEPARTMENTOF
ENERGY (GENERAL PROVISIONS)

PART 1022—COMPLIANCE WITH
FLOODPLAIN/WETLANDS ENVI-
RONMENTAL REVIEW REQUIRE-
MENTS

AGENCY: Department of Energy.

ACI’ION: Final rulemaking.

SUMMARY: The Department of
Energy (DOE) hereby establishes Part
1022 of Chapter X of title 10 of the
Code of Federal Regulations, provid-
ing for compliance with Executive
Order (E.O. ) 11988-Floodplain Man-
agement, and E.O. 11990—Protection
of Wetlands.

The regulations are applicable to all
organizational units of DOE, except
the Federal Energy Regulatory Com-
mission (FERC), and are designed to
be coordinated with the environment.
tal revjew requirements established
pursuant to the National Environment.
tal Policy Act (NEPA). The final regu-
lations published herein contain cer-
tain revisions to the proposed regula.
tions, published in the FSDERALRECKS.
T= on July 19, 1978 (43 FR 31108),
based on DOE’s consideration of com-
ments received.
EFFECTIVE DATE: March 7, 1979.
FOR FURTHER INFORMATION
CONTACT

Dr. Robert J. Stern, Acting Director,
NEPA Affairs Division, Office of the
Assistant Secretary for Environ-
ment, Room 6229, 20 Massachusetts
Avenue, N.W., Washington, D.C!.
20545,202-376-5998.

Mr. Stephen H. Greenleigh, Acting
Assistant General Counsel for Envi-
ronment, Room 8217, 20 IvIsssachu.
Setts Avenue, N.W., Washington,
D.C. 20545, 202-376-4266.

SUPPLEMENTARY INFORMATION:

I. Background
II. Comments Received
III. DOE Response
IV. Effective Date

L BACKGROUND

On July 19, 1978, DOE published in
the Fzrmrm REGISTER(43 FR 31108) a
notice of proposed rulemaking to es-
tablish 10 CFR Part 1022, DOE regula-
tions for compliance with floodplain/
wetlands environmental review re-
quirements, The proposed regulations
were drafted in response to Executive
Orders 11988 and 11990 regarding
floodplain management and wetlands
protection, respectively, which were
issued on May 24, 1977. The regula-
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tions were proposed to be applicable to
all organizational units of DOE,
except the FERC.

A public hearing was scheduled to be
held on August 17, 1978, but only one
request to speak was received. The
hearing was cancelled by subsequent
notice in the FEDERAL REGISTER, and
the requesting party, the Sierra Club,
met informally with DOE representa-
tives to discuss its views on the pro-
posed regulations. The formal com-
ment period closed on August 28, 1978:
DOE has, however, considered late
comments in the preparation of these
final regulations.

II. COhmrmvrs RECEIVED

Written comments were received
from 12 organizations and agencies, tn-
cluding the Department of the interi-
or (DOIL Army Corps of EngineeIa,
Environmental Protection Agency
(EPA), Water Resources Council
(WRC), Federal Insurance Adrnlnistra.
tion (FIA ), Council on Environmental
Quality (CEQ), Sierra Club, Natural
Resources Defense Council, Environ-
mental Defense Fund, Georgfa State
Department of Planning and Budget,
State of Vermont Agency of Environ-
mental Conservation, and Marathon
011 Company.

DOE has carefully considered all
comments received, arid has modified
the proposed regulations, as appropri-
ate, to Wure that the final regula-
tions represent sound Policy and pro-
cedures for floodplain management
and wetlands protection. DOE’s analy-
sis and treatment of the major sub-
stantive comments are summarized
below.

III. DOE RESPONSE

A. R~TIONSHIP TODOENEPA
PROCEDURESANDCEQNEPAREGfJLATIONS

In accordance with the intent of
both Executive orders that Federal
agencies fmplement the floodplain/
wetlands requirements through exist-
ing procedures, such as those estab
lfshed to implement NEPA, DOE de-
signed its proposed floodplain/wet-
~ds regulations to be Implemented M
conduction with its proposed ref@a-
tions for com~liance with NEPA, origi.
nally Intended to be codified at 10
CFR Part 1021 (FEWCItALREGIS~,
February 21, 1978). Several com-
menters questioned the relationship of
the floodplain/wetlands regulations to
the NEPA regulations, given the fact
that the DOE NEPA regulations had
not been promulgated.

DOE had intended to finalfze 10
CFR Part 1021 prior to the promulga-
tion of floodplain/wetlands regula-
tions. However, due to the recent pub-
lication of final CEQ NEPA regula-
tions (FEDERALREGISTSR,November 29,
1978), DOE no longer intends to final-

ize the rules whjch were proposed in
February. Instead, DOE is preparing
implementing procedures as requwed
by the CEQ NEPA regulations. The
basic approach of coordinating the
floodplain/wetlands review procedures
with existing (and future) DOE NEPA
procedures remains Intact. However,
specific references to 10 CFR Part
1021 have been deleted. In addition,
DOE has modified certain floodplain/
wetlands requirements and definitions
of NEPA documentation used herein
to be consistent with the CEQ NEPA
regulations and the anticipated DOE
NEPA procedures.

A related comment pertained to the
administrative framework for assuring
DOE compliance with its floodplain/
wetlands responsibilities. DOE intends
to utJUze the internal framework es-
tabliabed with respect to NEPA com-
pliance to fulfill lta floodplain/wet-
lands responsibilities. Such internal
authorities and responsibilities are em-
bodied in internal DOE Orders and
memoranda and are not included in
these regulations, in order to maintain
necessary flexibility. To address thfs
concern, however, a new provision
(~ 1022.18) has been added to identify
the Asafstant Secretary for Environ-
ment as the central point of contact
for inquiries concerning DOE’s flood-
plain/wetlands activities.

B. DETAILSD STANDARDSANDPROCEDWRXS

In combined comments, WRC, CEQ,
and FIA suggested that the final regu-
lations establish “specific standards”
for key aubatantive and procedural re-
quirements of the floodplains Order.
For example, It was suggested that
specific standarda be provided with re-
spect to what constitutes a “{practica-
ble alternative” to sitfng in a flood-
plain DOl also commented that the
“spirit and intent” of the two Orders
recluires “considerably more details”
in agency procedures “to provide a
h&her level of consideration to the
natural and beneficial values of flood-
plains and wetlands.”

While DOE is sympathetic to the
goals expressed in these comments, it
believes that the evaluation of flood-
plaWwetlands impacts is Inherently
site-apectfic in nature, and that the de-
termination of what constitutes a
“practicable alternative” can only be
made after balancing relevant factors
on a case-byaae baafs. DOE believes
that these regulations adequately pro-
vide the framework within which this
process can take place, and that these
regulations, as revised, fully satisfy
the requirements of both Executive
orders. Additional detailed guidance
wtll be provided, as appropriate,
through internal DOE Orders, guide.
lines and memoranda.
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C. DEFINITIONS

Several comments were received re-
garding DOE’s definitions of terms
($ 1022.4). which differed somewhat
from the definitions set forth in
WRc’s Floodplain Management
Guidelines (40 FR 6030, February 10,
1978). ‘l%o commenters objected to
the definition of “action” as “artY
DOE activity,” and suggested that
DOE adopt WRC’S definition, which
specifies the kinds of activities covered
by the term “action.” DOE had includ.
ed such language in the applicability
section [$ 1022,5(d)] of the proposed
regulations. Moreover, it was felt that
the DOE definition of action assured
broad application of the floodplain/
wetlands review requirements. Never-
theless, to alleviate this concern, DOE
has restructured the regulations so as
to include the WRC language in the
definition of ‘“action.”

Several commenters objected to
DOE-S definition of “minimize” as “to
reduce to the smallest degree practica-
ble,” again suggesting that DOE use
the WRC definition, Le.. “to reduce to
the smallest degree.” DOE believes
that its definition la justified, and
notes that the WRC Guidelines ex-
plain that:

while mmlmize means to reduce to the
smallest amount or degree, there Is an im-
plicit acceptance of practieat limitations,
Agencies me reouired to use all practicable
(WRCS emphasis) mema and measures to
minmdze harm. The Order does not expect
agencies to employ unworkable means to
meet this goal.

In light of the WRC qualification and
to avoid lmssible confusion concerning
the intended meaning of “minimize,”
DOE believes it is appropriate to reaf-
firm the practicable nature of the
term “minimize” in its definition.

Another commenter objected to
DOE’s addition of implementation
time to WRC’S definition of ““practjca.
ble.” The WRC Guidelines listed cost,
environment and technology as perti-
nent factors in judging wacticability.
In DOE’s view, implementation time is
an appropriate consideration in deter-
mining practicability since it may bear
directly on the achievement of pro.
gram objectives. Accordingly. hnple-
mentation time has been retaIned in
the definition of “practicable.”

WRC expressed particular concern
over the variance in DOE”S definition
of “floodplain.” In response to this
and similar comments, DOE has modi-
fied its definitions of “floodplain,”
“structure,” and “flood or flooding” to
conform with WRC’S definitions.

In order to be consistent with the
terminology established In the CEQ
NEPA regulations, DOE haa eliminat-
ed the term ‘“Negative Determination”
(a public notice that no environmental
impact statement (EIS) will be pre-
pared ) from these regulations and sub-
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stituted the term “Ffndhtg of No Sig
nificartt Impact” (FONSI), which is
used in 40 CFR Part 1500. Until the ef.
fective date of the CEQ regulations, a
Negative Determination prepared pur.
suant to currently applicable DOE
NEPA regulations will be c nsidered
synonymous with the FOh.51 used
herein. Similarly, the definition of an
environmental assessment (EA) for
purposes of these regulations, has
been modified to conform with the
CEQ definition.

D. APPLICABILITY

Several commentera questioned the
exclusion of FERC from the applica.
bility of these regulations
[$ 1022.4 (a)l. In this regard, jt should
be noted that FERC Is an independent
regulatory commission withtrt DOE
and is not “subject to the supervision
or directjon of any officer, employee,
or agent of any other Part of the De-
partment” ( DOE Organisation Act, 42
USC 7171). FERC has indicated its fn.
tention to incorporate floodplaldwet.
lands consjderatlons Into its NEPA
compliance Process, which ts also ad.
ministered independently from that of
DOE.

Other contmenters questioned
DOE’S atmllcatlon of the regulations
to floodplain/wetlands actions “where
practicable modifications of/or alter-
natives to the proposed action are still
available’* t! 1022.5(b)l. The reviewera
could not envtaion a situation in which
alternatives had be+?o foreclosed and
in which h w- no longer possible to
modijy an activity. DOE agrees that
there may be circumstances in which
It is still practicable to modify a pro
posed actIvUy even after hnplementa-
tjon has begun. DOE has therefore
made a change in ~1022.5(b) to specify
that where the review of alternatives
is no longer practicable or where DOE
determines to take action in a flood-
plain, DOE shall design or modUy the
selected alternative to reduce adverse
effects and mitigate flood haaard. This
should also elhninate the confusion
some reviewers experienced concer-
ning the meanings of “modifications”
and ‘%ltemathwa.”

Three commenters objected to the
exemptions provided in $ 1022.5(e) for
floodproofIng and flood protection of
exlstlrtg DOE structures or facllitiea,
and ntaint.enance activities. The corn-
menters felt that such sctlvitles may
Indeed have long- and short.temt ad.
verse impacts on floodplains and wet.
lands. In response to these comment&
DOE has eliminated the exemption of
floodproofing and flood protection ac-
tivities, and has modified the exemp-
tion of maintenance activities to in.
elude Orily routtne maintenance
[$ 1022.5(g)l. DOE has retained lam
guage which enables consideration of
the need for a floodplain/wetlands as.
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sessment for routine maintenance ln-
volvlng unusual circumstances.

E. PUBLIC NOTXFICATIONPROCEDURES

Several commenters felt that rel;
ante on the publication of a notice 1.
the FEDSRAL REGISTER($ 1022.14) with—
respect to a proposed floodplain/ w7et-
lands action does not satisfy the re-
quirements for early public review’ and
and does not encourage public partici-
pation in the floodplain/wetlands deci-
sionmaking process. It is DOE’s intent
to incorporate floodplairt/wetlands no-
tification requirements into the cur-
rent (and future ) applicable NEPA
procedures and documentation. DOE
believes that these public notification
requirements, including the enhanced
notification and scoping reqldrements
specified in the CEQ NZPA regula-
tions, will assure an adequate public
notification process for those DOE ac-
tJons, requiring art EIS. Pending the
effective date of the CEQ NEPA regu-
lations and DOE implementing proce-
dures, DOE shall, to the extent practi-
cable, issue a Notice of Intent (NOI) to
prepare an EIS for proposed flood-
plain /wetlanda actions, where appro-
priate, and shall circulate the NOI to
persons and agencies known to be irt-
terested fn or affected by the proposed
action. New language haa been added
to 91022.14 to assure that similar poli-
cies and procedures apply to flood-
plaht/wetlanda actions, for which no
EIS is prepared.

DOE has retained the proposed com-
ment perlOtfS following publication of
the early public notice and the state- –
ment of findings rather than expand
these periods as suggested by several
commenters. It is believed that the pe-
riods allotted in the proposed regtda-
Uona will permit adequate public par-
ticipation without unduly delaying
agency decislonmaking.

r. oMIasIolKs

Four commenters cited omissions in
the proposed regulations concerning
certain specific requirements of the
Executive ordem Lncluding policies
and procedures with respect to:

1. Consideration of flood hazards for
actions involving licenses, permk
loans, grants, or other forms of finan-
cial assistance;

2. Delineation of past and probable
flood height on DOE moperty;

3, Lease, easement, right-of-way, or
disposal of property to non-Federal
entities:

4. Leadership to reduce the rfsk of
flood loss and @ minimise the bttpact
of floods on human safety, health and
welfare: and

5. Periodic review and update of
these regulations.

DOE notes that these items were in-
advertently omitted and has, there-
fore, included provisions in $1022.3 to
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IV. EFFECTIVE DATE

Executive Order 11988 required
agencies to issue or amend existing
regulations and procedures within one
year of its issuance to comply with the
Order. DOE has exceeded the time al.
lotted for promulgation of regulations
and consequently believes that the
goals of the Order will be best served
by waiving the normal 30-day transi.

address items 1, 2, and 4 above;
$1022.5 to assess items 1 and 3; and
$1022.21 to address item 5.

G. MISCELLANEOUS

Four commenters cited the proposed
regulations failure to identify compli-
ance with National plood Insur~ce
Program (NFIP) standards as a mini-
mum requirement, as stated in E.O.
11988. In response, $ 1022.3(b) haa
been modified.

Two commenters were concerned
with the procedures for making a wet.
lands determination in areas where
the U.S. Fish and Wildlife Service Na-
tional Wetlands Inventory maps are
not yet available. Several possible al-
ternate sources of information were
recommended; these have been added
toglo22.ll(c).

The WRC objected to the use of the
final EIS as the vehicle to transmit
the statement of findings because the
final EIS is a pre-decisional document.
WRC believes that E.O. 11988 requires
the statement of findings to be issued
after a decision is made. However, sec.
tion 2(a)(2) of E.O. 11988 requires only
that the statement of findings be pre-
pared and circulated for brief public
review prior to taking actton. The
final EIS is also issued for review prior
to taking action. DOE believes it is
useful to incorporate the statement of
findings in a final EIS, where possible,
Moreover, EPA in its comments, sug-
gested it would be beneficial to issue a
draft statement of findings in a draft
EIS. Since E.O. 11988 provides for a
period of public comment on the state.
ment of findings, DOE feels that this
document 1s most meaningful if it pre.
cedes the Agency’s final decision.

Several commenters suggested that
DOE delete the proposed requirement
to review mitigation mewmes in the
floodplain/wetlands assessment be-
cause of the Executive orders prohibi-
tion against actions in the floodplain/
wetlands unless no practicable altema.
tive is available. While DOE ts aware
of that requirement, it believes that
the decisiontnaking process as well as
public participation in the deciaion-
maktng process will be best served by a
review of all relevant considerations in
one document, Thus, DOE haa contin-
ued the requirement that mitigation
measures be reviewed along with prac.
ticable alternatives in the floodplain/
wetlands assessment.

tion period prior to effectiveness of
the regulations. Accordingly, these

March 7, 1979~i11 become ‘ffective
regulations

NoTE.-DOE has determined that because
this document does not constitute a signifi-
cant regulation within the meaning of E,O.
12044, preparation of a regulatory analysis
is not required.

In consideration of the foregoing,
Chapter X of Title 10 of the Code of
Federal Regulations is amended as set
forth below, effective upon publics.
tion.

Issued in Washington, D.C, Febru-
ary 28, 1979.

RUTHC. CLUSEW
Assistant Secreta~

for Environment

Part 1022 is added to Title 10, Chap-
ter X, of the Code of Federal Regula-
tions to read as follows:

PART 1022-COMPLIANCE WITH
FLOODPLAIN/WETLANDS ENVI-
RONMENTAL‘ REVIEW REQUIRE-
MENTS

Subpart A-Goned

Sec.
1022.1 Background.
1022.2 pIJrP05e and SCOW.
1022.3 pO]iCY.
1022.4 Definitions.
1022.5 Applicability.

Subparf B-Procodums for Floodplain/
Wetlands R*viow

1022.11 Floodplain/wetlands determlna.
lion,

1022.12 Floodplain/wetIands assessment.
1022.13 Applicant responsibilities.
1022.14 public review.
1022.15 Notification of decision,
1022.16 Requests for authorisations and

apprormiatlons.
1022.17 F0110W41P.
1022.16 Timing of floodplain/wetlands ac.

tions.
1022.19 Selection of lead agency and con-

sultation among participating agencies.
1022.20 Public inquiries.
1022.21 Updating regulations.

AVTHORITY E.O. 11988 (May 24. 1977X
and E.O. 11990 (May 24, 1977).

Subpart A—General

~ 1022.1 Background.
Executive Order (E.O.) 11988—

Floodplain Management (May 24,
1977 ), requires each Federal agency to
issue or amend existing regulations
and procedures to ensure that the Po-
tential effects of anY action it may
take in a floodplain are evaluated and
that its planntng programs and budget
requests reflect consideration of flood
hazards and floodplain management.
Guidance for implementation of the
Order is provided in the Floodplain
Management Guidelines of the U.S.
Water Resources Council (40 FR 6030,

February 10, 1978). Executive Order
11990—Protection of Wetlands (May
24, 1977), requires all Federal agencies
to issue or amend existing procedures
to ensure consideration of wetlands
protection in decisionmaking. It is the
intent of both Executive orders that
Federal agencies implement the flood-
plain/wetlands requirements through
existing procedures such as those es-
tablished to implement the National
Environmental Policy Act (NEPA) of
1969. In those Instances where the im-
pacts of actions in floodplains and/or
wetlands are not significant enough to
require the preparation of an environ-
rn@al impact statement (EIS) under
section 102(2)(C) of NEPA, alternative
floodplain/wetlands evaluation proce-
dures are to be established.

~ 1022.2 purpose and scope.
(a) Thfa part establlahes policy and

procedures for discharging the Depart-
ment of Energy’s (DOE’s) responsibil-
ities with respect to compliance with
E.O. 11988 and E.O. 11990, including:

(1) DOE policy regarding the consid-
eration of floodplain/wetlands factors
in DOE planning and decisiontnaking
and

(2) DOE procedures for identifying
proposed actions located in flood-
plain/wetlands, providLng opportunity
for early public review of such pro-
posed actions, prepartm? floodplain/
wetlands assessments, and issuing
statements of findings for actions in a
floodplain.

(b) To the extent possible, DOE will
accommodate the requirements of
E.O. 11988 and E.O. 11990 through ap-
plicable DOE NEPA procedures.

$1022.3 POliCy.
DOE shall exercfse leadership and

take action to.
(a) Avoid to the extent possible the

long- and short-term adverse impacts
associated with the destruction of wet-
lands and the occupancy and modifica-
tion of floodplains and wetlands, and
,avoid direct and tndirect support of
floodplti and wetlands development
wherever there is a practicable alter-
native,

(b) Incorporate floodplain manage-
ment goals and wetlands protection
considerations into its planning, regu-
latory, and deciaionrnaking processes,
and shall to the extent practicable:

(1) Reduce the haaard and risk of
flood 106S

(2) Mfrdmfae the frntmct of floods 01,
human safety, health~and welfare;

(3) Restore and preserve natural and
beneficial values served by floodplains:

(4) Require the construct Ion of DOE
structures and facilities to be, at a
minimum, in accordance with the
standards and criteria set forth in, and
consistent with the intent of, the regu-
lations promulgated by the Federal In-
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surance Administration fmrsuant to
the National Fiood Insurance Act of
1968, as amended, 42 U.S.C. 4001 et
seq. :

(5) MlnimiZe the destruction, loss, or
degradation of wetlands;

{6) Preserve and enhance the natu.
ral and beneficial values of ,wetlands

(7) Promote public awareness of
flood h.szards by providing conspicu-
ous delineations of mat and probable
flood heirhts on DOE property which
has suffered flood damage or is in an
identified flood haaard area and which
is used by the general public; and

(8) Prior to the completion of anY fi.
nancial transaction related to an area
located in a floodplain, which is guar-
anteed. approved, regulated or insured
by DOE. inform anY private partici-
pating parties of the flood-related haa-
ards involved

(c) Undertake a careful evaluation of
the potential effects of anY DOE
action taken in a floodplain and anY
new construction undertaken by DOE
in wetlands not located in a floodplain.

(d) Identify, evaluate, and, as appro-
priate implement alternative actions
which may avoid or mitigate adverse
floodplain/wetlands impacts; and

(e) Provide opporturdty for early
public review of anY Plans or PrOPO*
for actions in floodplains and new con-
struction in wetlands.

$1022.$ Definitions.

For purposes of this part:
(a) “Action” means anY DOE activi-

ty, including. but not limited to:
( 1 ) Acquiring, managing. and dispos-

ing of Federal lands and facilities
(2) DOE-undertaken, finance& or s&

sisted construction and irnprovemenw,
and

(3 J The conduct of DOE activities
and programs affecting land use, in-
cluding but not Umlted to water and
related land resources planning, regu-
lating and licensing activities.

(b) “Base Flood’ means that flood
which has a 1 percent chance of occur.
rence in any given year (also known ss
a 100-year flood).

(c) “Critical Action” means any ac-
tivity for which even a sllght chance
of flooding would be too great. Such
actions may include the storage of
highly volatlle. toxic, or water reactive
materials.

(d) “Environmental Assessment”’
(EA ) means a document for which
DOE ts responsible that serves to: (1)
briefly provide sufficient evidence and
analysis for determining whether to
prepare an environmental impact
statement (EIS) or a finding of no sig-
nificant impact, (2) ald DOE complh
ante with NEPA when no EXS la neces-
sary. and :3) facilitate preparation of
an EIS when one is necessary. The EA
shall include brief discussions of the
nvcd for the proposal. alternatives. en-
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vironmentai impacts of the proposed
action and altemative~ and a listing
of agencies and persona consulted.

(e) “Environmental Impact State-
ment” means a document prepared in
accordance with the requirements of
section 102(2)(C) of NEPA.

(f) “Facility” means any man-placed
item other than a structure.

(g) “Finding of No Significant
Impact” (FONSI) means a document
prepared by DOE which briefly Pre-
sents the reiwons why an action will
not significantly effect on the human
environment and for which an EIS
therefore will not be pretaared.

(h) “Flood or Flooding” means a
temporary condition of partial or com-
plete inundation of normally dry land
areaa from the overflow of fnland and/
or tidalwater% and/or the unusual
and rapid accumulation or runoff of
surface watera from any source.

(j) ‘“Floodplain” means the lowlands
adjoining inland and co=tal waters
and relatively flat areas and flood-
prone areru? of offshore fslands includ-
fng. at a mirdmum, that area inundat-
ed by a 1 percent or greater chance
flood In any given year. The base
floodplain fs defined as the 100-year
(1,0 percent ) floodplain. The critical
action floodplain is defined as the 500-
year (0.2 percent) floodplain.

(j) “Floodplain Action” means any
DOE action which takes place in a
floodplain.

(k) “Floodplain/Wetlands Aasesa-
ment’” means an evaluation consisting
of a description of a proposed actlom a
discussion of itJ effects on the flood-
plain/wetlands, and consideration of
alternatives.

(1) “Floodproofing” means the modi-
fication of individual structures and
facilities, their sites, and their con-
tents to protect agsdnst structural fail-
ure, to keep water out, or to reduce
the effects of water entry.

(m) “High Hazard Areas” means
those portions of riverine and ccwtal
floodplains nearest the source of
flooding which are frequently flooded
and where the likelihood of flood
losses and adverse impacts on the nat-
ural and beneflctal values served by
floodplafna is greatest.

(n) %?.lnimfae” means to reduce to
the smallest degree practicable.

(o) “New Construction” for the pur.
Pose of compliance with E.O. 11990 in-
cludes draining, dredging. channelis-
ing, filling, diking, Impounding. and
related activities and any structures or
facilities begun or authorised after Oc-
tober L 1977,

(P) “Practicable” means capable of
being accomplished wjthin existhg
constraint.% The test of what ts practi.

. cable depends on the situation and in-
cludes consideration of many factors,
such as environment, cost, technology,
and implementation time.
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(Q) “public Notice” means a brief
notice published in the FEDERAL REGIS-
TER, and circulated to affected and in-
terested persons and agencies, which
describes a proposed floodplain/wet-
lands action and affords the opport
nity for public review.

(r) “Preserve” means to prevent–
modification to the natural flood-
plain/wetlands environment or to
maintain it as closely as possible to its
natural state.

(s) “Restore” means to reestablish a
setting or environment In whfch the
natural functions of the floodplain can
again operate.

(t) “Statement of Findings” means a
statement issued Pursuant to E.O.
11988 which explains why a DOE
action is proposed in a floodplain, lists
altemativea considered, indicates
whether the action conforms to State
and local floodplain standards, and de-
scribes steps to be taken to minimize
harm to or within the floodplain,

(u) ‘i~t,ructure” rne~ a walled or
roofed building, tncluding mobile
homes and gas or lhauidstorage tanks.

(v) ●’Wetlmd#’ means those areas
that are fnundated by surface or
groundwater with a frequency suffi-
cient to suPport and under normal cir-
cumstances does or would support a
prevalence of vegetative or aquatic Me
that requires saturated or seasonally
saturated soil conditions for growth
and reproduction. Wetlands generally
include swamps. marshes, bogs, and
slrnilar areas such as sloughs, pot-
holes, wet meadows. river overflow.
mudflats, and natural ponds.

(w) “Wetlands Action” means an
action undertaken by DOE fn a wet-
lands not located in a floodplain, sub-
ject to the exclusions specified at
~ 10225(c).

# 1022.5 Applicability.
(a) TMs part shall apply to all c .-

daational units of DO~ except tk ;
shall not apply to the Federal En y
Regulatory Commission.

(b) This Part shall apply to all pro-
posed noodplai.n/wetlanda actions, ln-
Chldinff those SpOnSO1’Sd jointly with
other agenciea, where practicable rd-
ternatlvea to the proposed action are
still avaflable. With respect to pro-
grams and Projects for which the ap-
propriate environmental review has
been completed or a final EIS filed
prior to the effective date of these reg-
ulations, DOE sha in lleu of the pro
cedures set forth in thts part, review
the alternatives identified In the envi-
ronmental review or in the final ELS
to determine whether an alternative
action may avoid or mfnimise impacta
on the fhodplain/wetlands. If project
or program implementation has pro-
gressed to the point where review of
alternatives ts no longer practicable, or
if DOE determines after a review of al-

FEDERAL REGISTE% VOL. U, NO. 46-WEDNESDAY, MARCH 7, 1979



12598

temati~es to take action in a flood-
plain, DOE shall design or modify the
selected alternative in order to mini-
mize potential harm to or within the
floodplain and to restore and preseme
floodplain values. DOE shall publish
in the FEDERAL REGISTER, a brief de-
scription of measures to be employed
and shall endeavor to notify appropri-
ate Federal, State, and local agencies
and persons or groups known to be in-
terested in the action.

(c) This part shall not apply to wet,.
lands projects under construction
prior to October 1, 1977: wetlands pro-
jects for which all of the funds have
been appropriated through fiscal year
1977; or wetlands projects and pro-
grams for which a draft or final EIS
was filed prior to October 1, 1977.
With respect to proposed actions lo-
cated in wetlands (not located in a
floodplain), this part shall not appIy
to the issuance by DOE of permits, li-
censes, or allocations to Drivate parties
for activities involving w’etlands which
are located on non-Federal property.

(d) This part applies to activities in
furtherance of DOE responsibilities
for acquiring, managing, and disposing
of Federal lands and facilities. When
property in a floodplain or wetlands is
proposed for lease, easement, right.of-
way, or disposal to non-Federal public
or private parties, DOE shall: (1) iden-
tif y those uses that are restricted
under Federal, State, or local flood-
plains or wetlands regulations; (2)
attach other appropriate restrictions
to the uses of the propert~ or (3)
withhold the property from convey-
ance.

(e) This part applies to activities in
w furtherance of DOE responsibilities

for providing federally undertaken, fi-
nanced, or assisted construction and
improvements. Applicants for assist-
ance shall provide DOE with an analy-
sis of the impacts which would result
from any proposed wetland or flood-
plain activity,

(f) This part appiies to activities in
furtherance of DOE responsibilities
for conducting Federal activities and
programs affecting land use, including
but not limited to, water and related
resource planning, regulating and li-
censing activity.

(g) This part ordinarily shall not
apply to routine maintenance of exist.
ing facilities and structures on DOE
property within a floodplain/wetlands
since such actions normally have mird-
mal or no adverse impact on a flood-
plain/wetlands. However, where un-
usual circumstances indicate the possi-
bility of impact on a floodplain/wet.
lands, DOE shall consider the need for
a floodplain/wetlands assessment for
such actions.

(h) The policies and procedures of
this part which are applicable to flood-
plain actions shall apply to all pro-

RULESAND REGULATIONS

posed actions which occur in a wet-
lands located in a floodplain.

Subpart B—Procedures for
Floodplain/Wetiands Review

~1022.11 Fioodpiain/wetiands determina.
tion.

(a) Concurrent with its review of a
proposed action to determine appro-
priate NEPA requirements, DOE shall
determine the applicability of the
floodplain management and wetlands
protection requirements of this part,

(b) In making the floodplain deter-
mination, DOE shall utilize the Flood
Insurance Rate Maps (FIRM’s) or the
Flood Hazard Boundary IKap8
(FHBM’s) prepared by the Federal In-
surance Administration of the Depart-
ment of Housing and Urban Develop-
ment to determine if a proposed action
is located in the base or critical action
floodplain, as appropriate. For a pro-
posed action h an area of predomi-
nantly Federal or State land holdings
where FIRM or FHBM maps are not
available, information shall be sought
from the land administering agency
(e.g., BUreau of Land Management,
Soil. Conservation Service, etc. ) or
from agencies with floodplain analy.
sfs expertise.

(c) In making the wetlands determi-
nation, DOE shall utflize information
available from the followlng sources,
as appropriate: (1) U.S. Fish and Wfld-
life Service National Wetlands Inven-
torw (2) U.S. Department of Agricul-
ture Soil Consemation Service Local
Identification Maps; (3) U.S. C3eologi-
cal Survey Topographic Maps: (4)
State wetlands inventories and (5) re.
gionaf or local government-sponsded
wetland or land use inventories.

~ 1022.12 Floodplain/wetianda asseasmenL
(a) If DOE determines, pursuant to

$S1022.5 and 1022.11, that this part is
applicable to the proposed action,
DOE shall prepare a fioodplain/wet-
lands assessment, which shall contain
the following information:

(1) Project Description. Thfs section
shall describe the nature and Purpose
of the proposed action, and shall in-
clude a map showing itJ location with
respect to the floodplain and/or wet-
lands. For actions located in a flood-
plain, the high hazard areas shall be
delineated and the nature and extent
of the potential hazard shall be dis-
cussed.

(2) Floodplain/Wetlanti EJfecL%
This section shall discuss the positive
and negative, direct and indirect, and
long- and short-term effects of the
proposed action on the floodplain
and/or wetlands. The effects of a pro-
posed floodplain action on lives and
property, and on natural and benefi-
cial floodplain values shall be evaiuat-
ed. For actions taken in wetlands. the

effects on the survival, quality, and
natural and beneficial values of the
wetlands shall be evaluated.

(3) .4Uematives. Alternatives to the
proposed action which may avoid ad-
verse effects and incompat]bie devel-
opment in the floodplain/wetlands
shall be considered, including alter-
nate sites, actions, and no action.
Me=ures that mitigate the adverse ef-
fects of actions in a floodplain or Wet-
lands, including but not limited to
minimum grading requirements,
runoff controls, design and construc-
tion constraints, and protection of
ecology-sensitive areas shall be ad-
dressed.

(b) For proposed floodplain or wet.
lands actions for which an EA or EIS
is required, the floodplain/wetlands
assessment shall be prepared concur-
rent with and included in the amxo-
priate NEPA document.

(c) For floodplain/wetlands actions
for which neither an EA or EIS is pre-
pared, a separate document shail be
issued as the floodplain/wetlands as-
sessment.

~ 1022.13 Applkant responsibiiitks.
DOE may require applicants for a

DOE permit, license, certificate, finan-
cial assistance, contract award, aikwa-
tion or other entitlement to submit a
report on a proposed floodplain/wet-
lands action. The report shall contain
the information specified at $1022.12
and shall be prepared in accordance
with the guidance contained in this
part.

~ 1022.14 Publicreview.
(a) For proposed floodplain/ wet-

lands actions for which an EIS is re-
quired, the opportunity for early
public review wUI be provided through
applicable NEPA procedures. A Notice
of Intent to prepare an EIS may be
used to satisfy this requirement.

(b) Far proposed floodplain/wet-
lands actions for which no EIS is re-
quired DOE shall provide the oppor-
tunity for early pubilc review through
publication of a Public Notice, which
shall be published in the FEDERAL REC-
ISTER,as soon as practicable after a de-
termination that a floodplain/wet-
lands may be affected and at least 15
days prior to the issuance of a state-
ment of findings with respect to a pro-
posed floodplain action. DOE shall
taice appropriate steps to inform Fed-
eral. State, and local agencies and per.
sons or groups known to be interested
in or affected by the proposed flood-
plain/wetlands action. The Public
Notice shall include a description of
the proposed action amd its location
md may be incorporated with other
notices issued with respect to the pro-
posed action.

(c) Following Publication of the
Public Notice, DOE shail ailow 15 days
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for public comment Prior to making its
decision on the proposed action,
except as specified in 3 1022. I8(c). At
the close of the rmblic comment
period, DOE shall reevaluate the prac-
ticability of alternatives to the rm-
posed floodplain/wetlands action and
the mitigating measures, taking into
account all substantive comments re-
ceived.

g ]022.]5 Notification of decision.
(a) If DOE finds that no practicable

alternative to locating tn the flood-
plain/wetlanda is available, consistent
with the policy set forth in E.O. 11988,
DOE shall, Prior to taking action,
design or modify its action in order to
minimize potential harm to or within
the floodplain/wetlands.

(b) For actions which will be located
in a floodplain, DOE shall publish a
brief mot to exceed three pages) state.
ment of findings which shall contain:

(1) A brief description of the pro-
posed action, including a location matx

(2 J An explanation indicating why
the action is proposed to be located in
the floodplain;

(3) A list of alternatives considered
(4) A statement indicating whether

the action conforms to applicable
State or local floodplain protection
standards; and

(5) A brief description of steps to be
taken to minimize potential harm to
or within the floodplain.

For floodplain actions which require
preparation of an EA or EIS, the
statement of findings may be incorpo-
rated fnto the FONSI or final EIS, as
appropriate, or issued separately.
Where no EA or EIS is recmired, DOE
shall publish the statement of findings
in the FZDERAL REGIS~ and distrib-
ute copies to Federal, State, and local
agencies and others who submitted
comments as a result of the Public
Notice. For floodplain acttons subject
to the Office of Management and
Budget (OMB) Circular A-95, DOE
shall send the statement of findings to
the State and areawide A-95 Clearfng.
houses for the geographic area affect-
ed.

$1022.16 Requesti for authorizations or
appropriations.

DOE shall indicate in anY requests
for new authorizations or appropri-
ations transmitted to OMB, if a pro-
posed action will be located in a flood-

plain or wetlands, whether the prop-
osed action is in accord with the re-
quirements of E.O. 11990 E.O. 11988,
and these regulations.

~ 1022.17 Fo[]OW-UP.

For those DOE actions taken in
floodplain/wetlands, DOE shall verify
that the implementation of the select-
ed alternative, particularly with
regard to any adopted mitigating
measures, is proceeding as described in
the floodplain/wetlands assessment
and statement offindings.

~ 1022.18 Timing of floodplain/wetIands
actions.

(a) Prior to implementing a proposed
floodplain action, DOE shall endeavor
to allow at leaat 15 daYs of public
review after publication of the state-
ment of findings.

(b) With respect to wetlands actions
(not located In a floodplain), DOE
shall take no action prior to 15 days
after publication of the Public Notice
in the Fcomm REOISTER.

(c) Where emergency circumstances,
statutory deadlines, of overriding con-
siderations of program or project ex-
pense or effectiveness exist, the mini.
mum time periods may be waived.

$1022.19 Selection of a lead agency and
consultation among participating agen-
cies,

When DOE and one or more other
Federal agencies are directly involved
In a floodplain/wetlands action, DOE
shall consult with such other agencies
to determine U a floodplain/wetlands
assessment fs required, to identify the
appropriate lead or joint agency re-
sponsibilities, to identify the applica-
ble regulations, and to establish proce-
dures for interagency coordination
during the environmental review proc-
ess.

~ 1022.20 Publlc inquiries.

Inquiries regarding DOES flood-
plaln/wetknds activities may be di-
rected to the Assistant Secretary for
Environment. Department of Energy,
Washington, D.C. 20545.

41022.21Updating regulations.
DOE shall periodically review these

regulations, evaluate their effective-
ness, and make appropriate revisions.

[FR Dec. 79-6855 Filed 3-6-79; B45 am]
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